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MEMORANDUM 

DATE:   March 6, 2021  

TO:   Planning Commissioners and members of the public 

FROM:  Kim Hunter, Director of Planning   

SUBJECT:   Agenda Items 8-11 Appeal of De Facto Decisions – County Counsel Memo 

At the February 11th Planning Commission meeting an opinion was requested from County 
Counsel Margaret Long on whether four de facto appeals (P-20-32, 33, 34 and 35) were legally 
appropriate.  The attached memo from responds to that request.   

The February 11th staff reports for these appeals are also attached for review.   



MEMORANDUM 

TO:  Kim Hunter, Planning Director  

FROM: Margaret Long, County Counsel 

Date:   February 26, 2021 

Re:  De Facto Appeals Pursuant to TCC 17.30E.020 

This memorandum is in response to your request for an opinion on whether it is legally appropriate to 
move forward on the appeal of the “de facto denial” of several licenses.  The argument is that these 
licenses were “denied” because of failure to comply with Trinity County Code 17.30E.020(C). 

As background, Trinity County Code 17.30E.020(C) states:  “Within thirty days after the submittal of 
an application and payment of initial filing fees, the planning director shall determine if additional 
information is necessary and shall provide, or attempt to provide, written notice to the applicant of the 
requirement for such additional information or shall inform the applicant that the application is 
complete. Should the planning director not attempt to provide the applicant with notice of 
incompleteness or completeness of the application, then the application shall be deemed complete.” 

The section mirrors the Permit Streamlining Act, which relates to development projects and is 
enumerated in Government Code § 65920 et seq.  It is clear that the intent of Trinity County Code 
17.30E.020 is to only apply to development projects, and that when the Cannabis Regulations got 
included in Title 17, this should have been changed to make it clear.  It is recommended that the Trinity 
County Code 17.30E.020 be amended to make it clear that it only applies to development projects. 

However, this is irrelevant to the cases at hand because even if assumed that this section applies, the 
applications cannot be deemed de facto approved or denied.   This section only states that the 
applications are deemed complete after 30-days, which is very different than an approval or denial.  
There is nothing in the Code that requires the County to act on a completed application within a 
specified time frame.   In addition, and as we see with the Permit Streamlining Act, these time limits 
may not be used to compel an agency to make a CEQA determination. CEQA's time limits are directory, 
not mandatory. Eller Media v. Community Redevelopment Agency (2003) 133 Cal. Rptr. 2d 324, see also 
Riverwatch v. San Diego County (Palomar Aggregates) (1999) 76 Cal. App. 4th 1428.  These 
applications require CEQA to be performed prior to rendering a decision on whether they should be 
approved or denied.  This has not been done yet. 
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As a result, it is my legal opinion that these requests for appeals should be denied as there have been no 
appealable issues.  The Planning Commission has no authority to hear this matter, and it should be taken 
off calendar. 

Please let me know if you have any questions or concerns. 
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APPLICANT/APPELLANT:  Helene Kuehl 
 
Agent:  Ana Wright, Authorized Agent (Flowra) 
 
REQUEST: Appeal for the De-Facto denial of the 2018 Cannabis Cultivation License #427 
            
LOCATION: 441 & 553 Henrietta Rd, Lewiston (APN: 025-350-52, 53) 
 
APPROX. ACREAGE: 13.38 acres and 15.59 acres  
 
ZONING DISTRICT: Agricultural Forest 20 Acre Min (AF 20)   

           
ZONING DISTRICT OVERLAYS:  None 
 
GENERAL PLAN DESIGNATION: Resource (RE) 
 
STAFF RECOMMENDATION: Deny the appeal.  
 
ADJACENT LAND USE AND ZONING INFORMATION: 
 

Direction Land Use Zoning General Plan 
Designation 

North Vacant (Timberland) TPZ  RE  

South Residential RR 2.5 / AF 10 RR/RE 

East Residential AF20 / AF 20 RE 

West Residential RR 2.5 / AF 20 RR  

 
 
SUMMARY: A de facto appeal of a denial of the 2018 Cannabis cultivation license (CCL) 
application was filed on August 7, 2020, by the designated authorized agent, Ana Wright 
(Flowra) for Helene Kuehl. In the appeal, Ms. Wright stresses that no action has been taken on 
the issuance of the license and submitted an Appeal of the De-Facto denial on August 7, 2020. 
(Attachment 1) 
 
Background  
The following establishes a timeline and general information regarding the application for CCL 
#427: 
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• June 9, 2017 -- North Coast Regional Water Quality Control Board (Water Board) 
conducts sq ite visit and documents site conditions and water quality concerns on APNs 
025-350-52 and 53 

 

• September 21, 2017 -- Notice of Violation issued by the California Department of Fish & 
Wildlife (CDFW)   

•  

• March 26, 2018 – CCL #427 application submitted to the Planning Department  
 

• October 31, 2018 – A deficiency letter listed several deficiencies without listing any 
violations of state  
 

• September 4, 2019 – Site cleared by CDFW  
 

• April 16, 2020 -- Site cleared by Water Board  
 

• April 17, 2020 – The Planning Department received multiple site-specific environmental 
documents including the following: 1) Compensatory Mitigation Plan; 2) Native Species 
Revegetation Plan; and, 3) Geotechnical Report.  

 
This application was not denied but requires additional review due to past environmental 
impacts and violations of State laws. Until CDFW and Water Board violations were cleared, the 
County could not take action on the license as the site was not in compliance with the 
requirements of the Water Board and CDFW as required by TCC section 17.43.  
 
The applicant has completed extensive work to remediate the site. Staff intends to continue 
processing this license which includes the completion of the required environmental analysis in 
accordance with the California Environmental Quality Act (CEQA).    
 
ATTACHMENTS: 

1. Appeal Application  
2. Satellite View 
3. CDFW Correspondence dated January 30, 2020 and October 30, 2019   
4. NCRWQCB Correspondence dated April 17, 2020; June 21, 2019; June 25, 2019; and 

August 23, 2018 
5. Compensatory Mitigation Plan dated April 2020 
6. Email Correspondence  































































































Kuehl - Satellite View

USDA FSA, GeoEye, Maxar, Esri, HERE, iPC

Address_Locations

Parcel Service

February 6, 2021
0 0.06 0.110.03 mi
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